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October 7, 2016 

 

Monica Jackson 
Office of the Executive Secretary, Consumer Financial Protection Bureau 
1700 G Street NW 
Washington, DC  20552 

Re: Comments on Proposed Rule; Payday, Vehicle Title and Certain High-Cost Installment Loans 
Docket No. CFPB-2016-0025; RIN: 3170-AA40 

Dear Ms. Jackson,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 350 
credit union members and their more than 10 million members/consumers. The Leagues welcome the 
opportunity to provide comments to the Consumer Financial Protection Bureau (Bureau) on the proposed 
rule to regulate payday, vehicle title and certain high-cost installment loans (proposed rule). 

The Leagues support the Bureau’s goals of curtailing consumer abuse and providing stronger consumer 
protections in the short-term and payday lending industries. Predatory lending practices have no place in 
the financial marketplace. Credit unions work tirelessly to assist low-income and underserved consumers 
in their communities and provide their members access to emergency funds. However, the proposed rule 
fails to exempt credit unions and their consumer-friendly payday alternative loan programs.  

The Bureau repeatedly stated that loans modeled after the National Credit Union Administration’s (NCUA) 
existing regulation for Payday Alternative Loans (PAL loans) would be exempt. These loans already 
include consumer-friendly safeguards and have a maximum interest rate of 28 percent. However, the 
proposed rule does not fully exempt PAL loans and adds several new compliance burdens which will 
essentially force credit unions out of the small dollar, short-term loan market.  

The Leagues strongly urge the Bureau to use their exemption authority under the Dodd-Frank Act, 
Section 1022, to fully exempt credit unions from this rulemaking. At a minimum, the Bureau should 
exempt PAL loans made by federal credit unions in compliance with NCUA’s regulations

1
 without adding 

additional requirements and burdens. Absent a full exemption from the rule, we offer the following 
comments to further improve the proposed rule and ensure credit unions can continue to provide their 
members with prudent, transparent, and affordable alternatives.  

The Credit Union Difference  

Credit unions are not-for-profit, member-owned cooperatives with a strong history of people helping 
people and a reputation for world-class service. In fact, credit unions are chartered “for the purpose of 
promoting thrift among its members and creating a source of credit for provident or productive purposes.”

2
 

This unique structure drives credit unions to act responsibly and in their members’ best interests.  

This duty of care, as it relates to payday lending, is demonstrated in the lack of consumer complaints 
against credit unions. From 2013 to 2016, only four of the 4,493 consumer complaints regarding payday 
loans involved credit unions. This represents 0.088 percent of payday lending complaints. This does not 
justify the need for additional oversight. 

The Leagues urge the Bureau to tailor the regulation to focus on abusive predatory lenders and use its 
exemption authority under Section 1022 of the Dodd-Frank Act to fully exempt credit unions from this rule. 
Under the plain language reading of the Dodd-Frank Act and recent bipartisan affirmation of their intent 
by 75% of Congress, clearly the Bureau has this authority. 

                                                 
1
 12 C.F.R., Part 701.21 (c)(7)(iii) 

2
 Federal Credit Union Act, §1752(1) 
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NCUA Payday Alternative Loans Program 

The proposed rule would provide a conditional exemption for covered longer-term loans that share certain 
features of the NCUA Payday Alternative Loans (PAL) program. The exemption would allow a lender to 
make a covered longer-term loan without making the ability-to-repay determination and without complying 
with the payment notice requirement, provided that certain conditions and requirements are satisfied. The 
conditions largely track the conditions set forth for NCUA PAL loans made by federal credit unions; 
however, the Bureau is proposing additional requirements. 

The NCUA, as the prudential regulator for federal credit unions, established the PAL regulations to allow 
federal credit unions the flexibility to better serve their members and communities and provide safe and 
affordable credit to consumers in need. Additionally, many federally insured, state-chartered credit unions 
also design their payday loan programs in compliance with the NCUA PAL rules as they already include 
consumer-friendly safeguards. The NCUA also closely and regularly examines both federal credit unions 
and federally insured state-chartered credit unions to ensure compliance with these regulations and 
ensure members receive the types of protections the Bureau is attempting to separately regulate. 

Failing to fully exempt NCUA PAL loans from the rule’s requirements is problematic. Credit unions have 
expressed that it is already difficult to meet the stringent requirements of the PAL program—so making it 
even harder to participate in this program or other similar programs at state chartered credit unions could 
be a deterrent for those attempting to offer their communities a practical alternative.  

Credit unions have tailored small-dollar loan programs to fit the needs of their members, and a one-size-
fits-all, extremely prescriptive rule for payday alternative loans is not appropriate. The current NCUA PAL 
program provides some flexibility for credit unions to consider the different needs of their members and 
tailor these programs accordingly. Additionally, the NCUA continually reviews their regulations and may 
consider enhancements to provide greater flexibility and improved access for consumers while 
maintaining prudent consumer protections. Any rule by the Bureau that does not fully exempt the NCUA 
PAL loans will impede our regulator’s ability to do that and will cause unnecessary compliance burdens.   

We urge the Bureau to refrain from adopting a final rule that will have a negative effect on credit unions’ 
abilities to offer consumer-friendly alternatives to payday loans. Absent a full credit union exemption, the 
Bureau should, at minimum, exempt any loans that conform to the NCUA’s PAL program without adding 
additional burdens.  

“Portfolio Loans” Exemption 

The proposed rule provides a conditional exemption from the proposed ability-to-repay and payment 
notice requirements for closed-end covered longer-term loans where the lender’s portfolio default rate 
does not exceed five percent per year and the loans carry a modified total cost of credit of 36 percent or 
less (not including an origination fee of up to $50), and the loans meet certain additional conditions and 
requirements. If the annual default rate exceeds five percent, the credit union must refund all origination 
fees excluded from the 36 percent calculation. 

The five percent portfolio default rate exemption is not workable in its current form. As clearly 
demonstrated during the recent financial crisis, loss rates are impacted by the economy and other factors 
outside the credit union’s control. For credit unions to avail themselves of this exemption, they would have 
to restrict credit to the degree necessary to account for worst case economic conditions and underwrite 
for a target default rate of one to two percent loan losses. Few consumers seeking payday loans would 
qualify under such stringent underwriting, making this approach flawed. The League strongly encourages 
the Bureau to increase the annual default rate to15 percent.  
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Total Cost of Credit and Multi-Featured Open-End Lending 

The proposed definition
3
 of “total cost of credit” requires the calculation include any charge the consumer 

incurs before, at the same time as, or within 72 hours after the consumer receives the entire amount of 
funds under the loan. The Leagues are concerned that this method does not work for multi-feature, open-
end plans often used by credit unions.  

Under a multi-featured, open-end loan the plan may have several subaccounts, where each subaccount 
operates somewhat separately from the other subaccounts. For example, a person may have a share-
secured loan, a personal loan, a home equity line of credit (HELOC), and an automobile loan all under 
one plan. The automobile loan subaccount may have been established several years in advance of 
another subaccount. Under the proposed definition, a credit union would have to include all fees ever 
charged during the life of the plan because the charge was incurred “before” the customer received funds 
under the subaccount loan.  

The Leagues urge the Bureau clarify that the calculation of “charges included in the total cost of credit,” 
as it applies to multi-featured, open-end plans, includes only charges related to a particular sub-account 
at the time of consummation of that subaccount. We believe this meets the Bureau’s intent for calculating 
the total cost of credit for each separate loan, while allowing an otherwise legitimate and lawful plan to 
continue to exist. 

Auto Refinances and Ancillary Products 

Credit unions help their members out of bad financial situations every day. One common occurrence is 
helping members refinance their automobile loan after taking a higher interest rate from an auto dealer or 
other lender. Credit unions work with their members to get them a lower, more affordable interest rate.  

The Leagues are concerned that the “total cost of credit” calculation sweeps in legitimate, non-predatory 
ancillary products that might accompany a loan and which would cause the “total cost of credit” to exceed 
36 percent. These products include GAP insurance, warranty, and debt cancellation products. Subprime 
paper (D & E) can be priced at an interest rate above ten percent. With the inclusion of these ancillary 
products the “total cost of credit” for an automobile refinance could easily exceed 36 percent. 

The Bureau has not provided sufficient research or information outlining its concern with ancillary 
products that might accompany a loan, which would warrant such policymaking. The Truth-in-Lending Act 
and Regulation Z do not require the inclusion of these products in the cost of finance, and for good 
reason. Such products are not connected with the cost of finance, are typically highly regulated under the 
insurance code, contain numerous consumer protections such as rebating and refunding provisions, and 
provide a valuable service to those in need of this protection. The Bureau should understand that the 
subprime borrowers who would be most impacted by this part of the rule are likely the people that benefit 
most from these products, since they may have limited resources. 

The Bureau should not apply a rule intended to target small dollar payday lending to lending that is often 
high dollar and longer term. If the objective is to reign in title lending (also typically small dollar, short 
term) and prevent unscrupulous lenders from charging excessive fees or repossessing consumers’ autos, 
then the rule should target that type of payday lending.  

The Leagues recommend this rule be limited to loans under two years in length and $2,000 in value. It 
should not apply to legitimate automobile refinances by financial institutions that are regulated, examined, 
and have other consumer protections inherent in their practices, particularly when the CFPB has 
produced no evidence of harm in this space. 

  

                                                 
3
 §1041.2(a)(18) 
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Alternative Exemptions 

The Bureau should consider less burdensome alternatives to achieving the desired result of increased 
consumer protection, including determining the feasibility of a payment-to-income ratio exemption and a 
small creditor threshold exemption. 

Payment-to-Income Ratio 

In the Small Business Review Panel Outline of proposals under consideration, the Bureau considered 
an alternative exemption that would permit lending so long as the maximum payment-to-income (PTI) 
ratio does not exceed five percent. While a five percent PTI standard is a clear and efficient standard, 
the proposed rule does not contain this exemption. The proposed rule’s ability to repay or “full-
payment test” requirements are extremely complex, prescriptive, and unnecessary given the small 
dollar loan amounts. These requirements will make compliance too inefficient and costly for credit 
unions to continue to offer these loan products and consumers will be harmed. The Leagues strongly 
urge the Bureau to reconsider the five percent PTI alternative. 

Small Creditor Threshold 

The Bureau acknowledges that many credit unions and community banks make small personal loans 
to existing customers who face liquidity shortfalls, at least on an ad hoc basis, at relatively low interest 
rates, but some with an origination fee that would bring the total cost of credit to more than 36 
percent. These products are generally offered to existing customers as an accommodation and are 
not mass marketed.  

If credit unions are not completely exempted from the rule, then we urge the Bureau to consider a 
volume threshold so those that do not primarily deal in this market are not swept in and have to build 
the infrastructure in case a loan triggers the requirements. Creating a small creditor exemption would 
help to tailor the regulations to more appropriately target high-volume bad actors that the rules should 
address. Absent a volume threshold we fear many small credit unions will discontinue offering these 
loan products to their members for fear of inadvertent noncompliance.  

Payments – Right of Set-Off 

The proposed rule prohibit would credit unions from exercising a right of set-off to collect on the loan in 
response to an actual or expected delinquency or default on the loan. The Bureau also recognizes and 
notes that federal credit unions are permitted under section 1757(11) of the Federal Credit Union Act to 
‘‘impress and enforce a lien upon the shares and dividends of any member, to the extent of any loan 
made to him and any dues or charges payable by him.” The Bureau asks for comment on this restriction. 

It is troubling that the Bureau would attempt to alter or otherwise restrict a Congressionally-authorized 
statutory lien. This statutory lien is permitted because credit unions have a responsibility to protect the 
resources of their entire membership and to protect the National Credit Union Share Insurance Fund 
(NCUSIF) from losses. Credit unions take these duties seriously, lend in a responsible manner, and 
appropriately exercise their right of set-off to mitigate losses.  

The Bureau expressed concerns that setting-off to a deposit account will lead to a negative balance or 
account closure. These scenarios are very unlikely in a credit union. As we noted earlier in this letter, 
credit unions are not-for-profit, member-owned cooperatives with a strong history of people helping 
people and a reputation for world-class service. Most often funds are available in the deposit account to 
fully satisfy the loan. However, if not, credit unions work with their members to help them with payment 
plans to cure the debt. In addition, many credit unions require a savings component for each payday loan 
taken, assisting members in building emergency funds to handle life’s curve-balls. Credit unions are 
motivated to help make their members’ lives better. 

The Bureau should not prohibit credit unions from exercising their statutory right of set-off.   
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Conclusion 

In conclusion, the Leagues remind the Bureau that credit unions are the original consumer financial 
protection advocates. We urge the Bureau to provide a full credit union exemption, as permitted under 
Section 1022 of the Dodd-Frank Act. Absent a full exemption, we urge the Bureau to recognize other 
authorities, including the NCUA and their payday alternative loan program, as well as the 
Congressionally-authorized statutory lien and right of set-off. The Bureau should refrain from altering 
either of these practices. 

We ask that the Bureau consider all of our comments and recommendations and avoid adding additional 
burdens that would cause credit unions to consider discontinuing offering safe and affordable small dollar 
credit to millions of consumers. 

Thank you for the opportunity to comment on the proposed rule and for considering our views. If you have 
any questions about our comments, please do not hesitate to contact me.  

Sincerely, 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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