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In prior publications, we noted the growing trend of class action lawsuits and major settlements 

stemming from financial institution overdraft practices. In addition, we are seeing plaintiff 

attorneys more aggressively seeking information about potential violations for possible inclusion 

in future class actions. As the pool of potential big bank defendants begins to dry up, the number 

of credit unions being targeted is also on the rise, with some already receiving initial demand 

letters. Now, more than ever, it is imperative that credit unions pay close attention to their own 

overdraft programs to ensure not only that policies are compliant, but that they are accurately 

administered and effectively communicated to members. 

 

This memorandum is intended to identify some of the key areas that have been targeted for 

litigation and/or highlighted by regulators as potential areas of risk, and to review the applicable 

compliance obligations associated with each. First, however, it is important to understand the 

regulatory framework within which overdraft programs must operate. 

 

Laws and Regulations Applicable to Overdraft Programs 

 

The regulatory framework governing overdraft practices is limited. In 2005, NCUA and the other 

federal banking regulators issued Joint Guidance on Overdraft Protection Programs, which 

includes best practices for marketing, communicating and operating these programs (“Joint 

Guidance”).1 This guidance remains in effect and is particularly useful in determining whether an 

overdraft program meets basic regulator expectations for clarity and fairness. 

 

Effective January 1, 2010, the Truth in Savings Act regulations were amended to provide 

additional disclosure requirements for overdraft services specific to periodic statements, 

advertising and the disclosure of account balances.2 Regulation E, implementing the Electronic 

Fund Transfers Act, was also amended, effective July 1, 2010, to provide disclosure and opt-in 

requirements that must be met before a fee may be assessed in connection with an overdraft 

resulting from an ATM or one-time debit transaction.3 
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In many cases, however, challenges to overdraft practices come down to questions of accuracy 

and fairness. For example, NCUA prohibits federally insured credit unions from advertising in a 

manner that is misleading or inaccurate, or misrepresents the credit union’s account agreement.4 

On a much broader scale, however, is the Dodd-Frank Wall Street Reform and Consumer 

Protection Act, which prohibits financial institutions from engaging in unfair, deceptive or 

abusive acts and practices (“UDAAP”).  

 

Understanding how the Consumer Financial Protection Bureau (“CFPB”) interprets UDAAP is 

essential when reviewing a credit union’s own practices for compliance. According to the 

CFPB’s Supervision and Examination Manual,5 UDAAP claims can be broken down as follows: 

 

Unfair  An act or practice is unfair when: 

(1) It causes, or is likely to cause, substantial injury to consumers; 

(2) The injury is not reasonably avoidable by consumers; and 

(3) The injury is not outweighed by countervailing benefits to consumers or to 

competition. 

 

Deceptive A representation, omission, act or practice is deceptive when: 

(1) It misleads, or is likely to mislead, the consumer; 

(2) The consumer’s interpretation of it is reasonable under the circumstances; and 

(3) It is material. 

 

Abusive An act or practice is abusive when: 

(a) It materially interferes with the ability of a consumer to understand a term or 

condition of a consumer financial product or service; or 

(b) It takes unreasonable advantage of: 

(i) A consumer’s lack of understanding of the material risks, costs, or 

conditions of the product or service; 

(ii) The consumer’s inability to protect his or her interests in selecting or 

using the product or service; or 

(iii) The consumer’s reasonable reliance on the credit union to act in the 

interests of the consumer. 

 

In addition, California’s Unfair Competition Law (“UCL”) prohibits “any unlawful, unfair or 

fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising.”6 

While state law purporting to mandate specific practices may be preempted, California’s UCL 

can still apply to the application of those practices. For example, in Gutierriez v. Wells Fargo 

Bank, N.A. [704 F.3d 712 (9th Cir. 2012)], the Ninth Circuit Court of Appeals held that the 

National Bank Act preempted a claim that a national bank’s order of posting practice was 

“unfair” under the UCL because it failed to follow a stated legislative policy. The Court 

determined that federal law would preempt any state law attempt to control the order in which 

transactions are posted or to require that any specific disclosures be made. However, the Court 

also held that the bank could still be liable for making false and misleading statements under the 

“fraudulent” prong of the UCL because its actual practice with regard to order of posting was 

different than its disclosed practice, which was likely to mislead the public. 
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In light of this, it is important to not only ensure that regulatory requirements are consistently 

followed and terms are accurately communicated, but to ensure that all aspects of an overdraft 

protection program are administered and communicated in a manner designed to ensure fairness 

to consumers.  

 

Key Areas of Risk 

 

The following is a brief summary of some of the areas of risk that have either been highlighted 

by regulators or targeted for litigation: 

 

1.  Program Disclosures 

 

One of the more common areas where a financial institution can run into problems is in failing to 

clearly explain how its overdraft program works. There is not currently a regulation that provides 

a list of mandatory disclosures for all overdraft programs. However, the 2005 Joint Guidance 

states: “Clear disclosures and explanations to consumers of the operation, costs, and limitations 

of an overdraft protection program and appropriate management oversight of the program are 

fundamental to enabling responsible use of overdraft protection.” 

 

Some of the recommended disclosure practices from the Joint Guidance include: 

 

• Clearly explain the discretionary nature of program. 

• Clearly disclose program fees, including dollar amount, the types of transactions it 

applies to, and any limitations (see Fees below). 

• Alert consumers before a transaction triggers any fees, if feasible.  

• Prominently distinguish between actual balances and available balances (see Actual vs. 

Available Balance below).  

• Promptly notify consumers each time the overdraft protection program is used, including 

details about the transaction, the overdraft amount, the fee, the time within which the 

account must be returned to a positive balance, the amount necessary to do so, and the 

consequences for failure to do so. 

 

The Truth in Savings Act regulations at 12 CFR §707.11 were subsequently amended to require 

financial institutions to disclose on a periodic statement the total dollar amount for all fees 

imposed for paying overdrafts and the total dollar amount for all fees imposed for returning 

items unpaid. These disclosures must be provided for both the statement period and for the 

calendar year-to-date in an easily readable format similar to Model Form B-10 found in 

Appendix B to the regulation. 

 

As noted above, Regulation E was also amended to prohibit a financial institution from assessing 

a fee for an overdraft related to an ATM or one-time debit transaction unless a series of specific 

disclosures have been made and the consumer affirmatively opts-in for the service. While the 

disclosure requirements (see “Opt-In” section below) are specific to those particular transactions, 

they can also serve as guidance for the type of information that would be beneficial to all 

consumers, regardless of whether an opt-in is being sought. 
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Another area of risk occurs when a financial institution manages its overdraft programs in a 

manner that is inconsistent with its disclosed policies and procedures. Training is key to ensure 

that staff is kept informed of any changes to the program, and that the disclosures are likewise 

updated to reflect any changes in established practice. Credit unions should also be careful to 

avoid internal disclosure inconsistencies between its own documents, e.g., information provided 

in conjunction with Truth in Savings Act disclosures, account agreements, opt-in notices, 

marketing pieces, and website pages. This requires effective communication between 

management, compliance and marketing personnel whenever changes are made.  

 

2.  Opt-In 

 

Under Regulation E at 12 CFR §1005.17, a financial institution may not assess a fee for an 

overdraft related to an ATM or one-time debit transaction unless the following disclosures have 

been made and the consumer affirmatively opts-in for this service: 

 

(1) A brief description of the credit union’s overdraft service and the types of transactions 

that would trigger a fee for paying an overdraft, including ATM and one-time debit card 

transactions. 

(2) The amount of any fees for paying an ATM or one-time debit card transaction, including 

any daily or other overdraft fees. (If the amount of the fee is determined by the number of 

times the consumer has overdrawn the account, the amount of the overdraft, or other 

factors, it must disclose the maximum fee that may be imposed.) 

(3) The maximum number of overdraft fees that may be assessed per day, or, the fact that 

there is no limit. 

(4) An explanation of the consumer's right to affirmatively consent (opt-in) to payment of 

overdrafts for ATM and one-time debit card transactions, including the methods to do so. 

(5) Whether the credit union offers either a line of credit subject to Regulation Z or a service 

that transfers funds from a member’s other credit union account to cover overdrafts. It 

may also, at its option, list other overdraft payment alternatives. 

 

A credit union may also, at its option, include the following: 

 

(1) Notice of the consumer’s right to opt-in or opt-out for the payment of overdrafts for other 

types of transactions (e.g., checks, ACH transactions, automatic bill payments, etc.). 

(2) Provide a means for the consumer to exercise this choice; and  

(3) The associated overdraft fee; 

(4) The fact that additional merchant fees may apply; and 

(5) The consumer's right to revoke consent. 

 

While the above disclosures are specific to a credit union’s ability to charge a fee for overdrafts 

arising from ATM and one-time debit transactions, the information goes hand in hand with the 

type of information recommended by regulators in the Joint Guidance to be communicated to all 

consumers, regardless of whether an opt-in is being sought. Moreover, credit unions remain free 

to provide greater control to consumers with regard to opting-in for other types of overdraft 

transactions and/or opting-out of overdraft protection entirely. As a reminder, however, a 
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financial institution is prohibited from conditioning payment of overdrafts for checks, ACH 

transactions and other types of transactions on whether or not the consumer opts-in for the 

payment of ATM and one-time debit card transactions. A consumer’s decision not to opt-in 

cannot be considered when deciding whether to pay these other types of overdrafts. 

 

Another area of risk occurs in failing to include all required elements in the opt-in notice as 

specified in §1005.17 (a sample opt-in notice can be found in Appendix A, Model Form A-9). 

For example, an opt-in notice must communicate certain available alternatives to the consumer. 

According to §1005.17(d)(5), “[i]f the institution offers a line of credit subject to Regulation Z 

(12 CFR part 1026) or a service that transfers funds from another account of the consumer held 

at the institution to cover overdrafts, the institution must state that fact. An institution may, but is 

not required to, list additional alternatives for the payment of overdrafts.” The more conservative 

approach is to simply communicate all available alternatives. 

 

Keep in mind that, if a consumer opts-in, the credit union is also required to provide written 

confirmation of the consent, including a statement informing the consumer of the right to revoke 

such consent. 

 

Looking beyond the actual disclosures, another area of risk is in failing to adhere to the elections 

of consumers before assessing an overdraft fee. Internal procedures should be assessed to ensure 

that accounts where an opt-in has not been given, or where it has since been revoked, are not 

assessed fees. This includes ensuring that transactions are properly classified. For example, in 

one lawsuit, a bank was alleged to have misclassified repeated one-time debit transactions (for 

which no opt-in was given) as a recurring debit, resulting in the assessment of otherwise 

impermissible overdraft fees. 

 

3.  Fees 

 

Improper overdraft fee practices are a significant source of fodder for class action litigators. 

Practices that have been targeted include: 

 

• Failure to clearly communicate when overdraft fees will be assessed and how they are 

determined. 

• Failure to properly disclose overdraft fees on periodic statements. 

• Assessing an “overdraft” fee for an overdraft on an ATM or one-time debit transaction 

that is paid from a linked savings account when there is no opt-in (as opposed to a fee 

based on the funds transfer). 

 

In addition, the failure to adhere to certain best practices has formed the basis for claims of 

unfairness: 

 

• Failure to notify a consumer in a timely manner that an overdraft fee has been assessed, 

including the time within which the overdraft must be repaid and the consequences for 

failure to do so. 

• Failure to provide notice when a transaction is about to cause an overdraft fee when it is 

feasible to do so (e.g. ATM, mobile banking, etc.). 
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• Failure to limit the number or amount of daily overdrafts that may be paid and/or fees 

that may be assessed. 

 

Another area of risk is in the assessment of recurring daily overdraft or extended overdraft fees, 

i.e., fees assessed in connection with a consumer’s failure to timely resolve an overdrawn 

account. Some claims have been based upon the failure to adequately disclose the existence of 

such fees, sometimes coupled with the failure to communicate the existence of an overdraft and 

the steps needed to resolve it in order avoid the assessment of additional fees. The Joint 

Guidance actually recommends that overdraft balances are charged off when they become 

uncollectible, but no later than 60 days from the date of the initial overdraft. 

 

More recent lawsuits have alleged that an extended overdraft fee is, in fact, a form of interest that 

is being charged illegally in violation of the Truth in Lending Act (Regulation Z). 

 

Along the same lines, claims of unfairness can arise when the number and amount of overdraft 

fees are disproportionate to the amount of the initial overdraft. Credit unions may want to 

consider implementing a de minimis threshold – a dollar amount for overdrafts under which 

overdraft fees will not be assessed. Similar to a daily cap on overdraft fees that will be assessed 

against a single consumer, credit unions may also want to consider a cap on the amount of 

recurring or extended overdraft fees that may be assessed in connection with a single overdraft 

 

Credit unions are further cautioned not to be misleading when using the term “free” to promote 

certain account features in a way that might suggest any overdraft protection program applicable 

to the account would be free of overdraft fees.  

 

4.  Actual vs. Available Balance 

 

Credit Unions are strongly encouraged to explain in their account agreements and/or overdraft 

protection program materials the distinction between the “actual” balance and the “available” 

balance, and how this could impact the potential for incurring overdrafts. In other words, check 

holds, merchant authorizations, pending debit or ACH transactions, etc. may result in funds that 

are present but “unavailable” for transactions. Understanding this difference may help the 

consumer to better manage their funds in order to avoid unintended overdrafts. 

 

Some lawsuits have challenged the underlying practice of determining overdrafts based on the 

available balance, rather than the actual balance, claiming that it is unfair or misleading to the 

consumer, especially when a consumer is charged an overdraft fee but the account never actually 

goes negative. There is currently no legal requirement to use either actual or available balance, 

so it remains discretionary with each individual financial institution unless the law is changed or 

a court rules otherwise. In the mean time, the most important thing is to clearly and accurately 

explain which method will be used and how that method works. 

 

Specifically, consumers should be informed whether the determination of sufficient funds to 

cover a transaction will be made based upon the available balance, which may be less than the 

actual balance reflected in their account, and exactly how and when the available balance is 

determined. A consumer should be advised that insufficient available funds at the time a 
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transaction is posted could result in an overdraft, even if the actual balance on the account never 

goes into the negative. Examples can be extremely helpful in this regard.  

 

And even if the distinction is clearly explained, financial institutions have still been challenged 

based on their failure to accurately disclose to the consumer his or her specific available balance 

in real time. Making this information readily available to consumers (e.g., via ATM, online or 

mobile banking services, audio response, etc.) can allow the consumer to make an informed 

decision prior to initiating a transaction and thereby avoid unexpected overdrafts and resulting 

fees. 

 

When disclosing the available balance to a member through an automated system, the Truth in 

Savings Act regulations prohibit a financial institution from including any additional amounts 

that may be provided to cover an item when there are insufficient funds in the member’s account. 

For example, if a member has an actual balance in the subject account of $100 and $500 in a 

linked savings account, it may not disclose the available balance in the subject account as more 

than $100, even though a transaction of up to $600 would still be paid. This applies regardless of 

whether the overdraft would be covered at the credit union’s discretion, under a line of credit 

subject to Regulation Z (12 CFR Part 1026), or through a transfer from another account. It may, 

however, disclose the availability of these additional amounts, provided it prominently states that 

any such balance includes these additional amounts and, if applicable, that they are not available 

for all transactions.  

 

5.  Order of Posting 

 

In conjunction with an explanation of actual and available balances, credit unions should also 

clearly and accurately describe their order of posting (a.k.a. “sequencing”) practices. Failure to 

disclose the order of posting debits and credits, and how that could impact overdrafts, has formed 

the basis of a number of claims. As with all areas, credit unions need to ensure that actual 

practices align with disclosed practices. A number of claims have also been based on a financial 

institution’s failure to follow its own disclosed order of posting practices in order to increase 

overdraft fees. 

 

While there is no specific law that directs how transactions must be ordered for clearing, there 

has been litigation challenging the practice of high-to-low ordering as unfair and harmful to 

consumers. This method of ordering transactions has the greatest potential to result in overdrafts 

and resulting fees, it has also been found to carry a significantly increased risk of being 

challenged as unfair or abusive for that very reason. From a practical standpoint, credit unions 

are encouraged to avoid this method in favor of methods that are more neutral on their face and 

not designed to increase overdrafts. Any process that can be manipulated by the financial 

institution to generate increased overdrafts and fees should raise a big red flag. 

 

6.  Marketing 

 

The Truth in Savings Act regulations include specific disclosure requirements for credit unions 

promoting overdraft services. In general, any advertisement promoting the payment of overdrafts 

must clearly and conspicuously disclose all of the following: 
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(i) The fee(s) for each overdraft; 

(ii) The categories of transactions for which the fee may be imposed; 

(iii) The time period within which the member must repay the overdraft; and 

(iv) The circumstances under which the credit union will not pay an overdraft. 

 

There are some exceptions. The above requirements do not apply to any of the following: 

 

• An advertisement promoting an overdraft service subject to a separate written agreement 

that is an extension of credit subject to Regulation Z. 

• A communication in response to a member-initiated inquiry about share accounts or 

overdrafts. (Information in response to a balance inquiry made through an automated 

system is not a response to a member-initiated inquiry.) 

• An advertisement made through broadcast or electronic media, such as television or 

radio; 

• An advertisement made on outdoor media, such as billboards; 

• An ATM receipt; 

• An in-person discussion with a member; 

• Disclosures required by applicable law; 

• Information included on a periodic statement or a notice informing a member about a 

specific overdrawn item or the amount the account is overdrawn; 

• A term in an account agreement discussing the credit union’s right to pay overdrafts; 

• A notice to a member that completing a requested transaction may trigger an overdraft 

fee (e.g., at an ATM) or a general notice that items overdrawing an account may trigger a 

fee; 

• Informational/educational materials concerning overdrafts that do not specifically 

describe the credit union's overdraft service; 

• An opt-out or opt-in notice regarding overdrafts; or 

• Advertisements on indoor signs that contain a clear and conspicuous statement that fees 

may apply and members should contact an employee for further information. 

 

Additionally, the requirements in subsections (ii) and (iv) do not apply to any advertisement on 

an ATM screen or using a telephone response machine. 

 

Other marketing-related activities that have been cause for concern include: 

 

• Promoting the regular use of overdraft programs without providing information about 

less expensive alternatives. 

• Failure to monitor excessive overdrafts on accounts in order to offer potentially less 

costly alternatives. 

• Failure to train staff to explain the overdraft program and its alternatives in a clear and 

accurate manner. 

 

With regard to staff training, in its CFPB Supervisory Highlights publication (Issue 16, Summer 

2017), the CFPB discussed its finding that certain financial institutions “engaged in a deceptive 
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act or practice by misrepresenting their opt-in deposit overdraft protection products when 

answering inbound telephone calls from consumers.” Among the misrepresentations noted were 

the following: 

 

• Incorrectly representing that the overdraft protection product applied to check, ACH and 

recurring bill payment transactions. 

• Incorrectly representing that the overdraft protection product would allow a consumer to 

withdraw more than the ATM daily limit and be subject to only one overdraft fee. 

• Incorrectly representing that the overdraft protection product would take effect on the 

same day as enrollment. 

 

The CFPB determined that, based on the above misrepresentations, a reasonable consumer would 

be likely to be misled regarding a material aspect of the program, and that subsequent written 

disclosures would be insufficient to cure the misinformation. The financial institutions in these 

cases were directed to cease misrepresenting the program features. 

 

Other Issues 

 

According to the Joint Guidance, credit unions are expected to consider risk management 

principles as they pertain to their overdraft programs. For example, there should be clear 

timeframes within which an overdraft must be repaid and procedures for suspending overdraft 

services where the member no longer meets eligibility requirements or the privilege is abused. 

As previously noted, the Joint Guidance recommends that overdraft balances should generally be 

charged off when they become uncollectible, but no later than 60 days from the initial overdraft 

date. While an extended repayment plan is permissible, it would not extend the charge-off period 

beyond 60 days. 

 

In assessing risk, credit unions should also keep in mind that certain aspects of these lawsuits 

may not be covered by their insurance policy. For example, if a credit union is ordered to pay 

damages consisting of the return of overdraft fees held to be unlawful or improper, those 

particular amounts may not be covered and they can be significant. These are questions a credit 

union should discuss with its insurance carrier and keep in mind when developing or modifying 

its overdraft program. 

 

Any credit union that receives a demand letter from a law firm should immediately contact its 

insurance carrier and consult with legal counsel. 

 

 

1 See NCUA Letter to Credit Unions 05-CU-03 (February 18, 2005): Joint Guidance on Overdraft Protection 

Programs. 
2 See 12 CFR §§707.11, 1030.11. 
3 See 12 CFR §1005.17. 
4 See 12 CFR §707.8(a)(1). 
5 See CFPB Supervision and Examination Manual (updated March 2018). 
6 See California Business and Professions Code §17200, et seq. 

                                                 


