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August 22, 2016 

 

Monica Jackson 
Office of the Executive Secretary, Consumer Financial Protection Bureau 
1700 G Street NW 
Washington, DC  20552 

Re: Comments on Proposed Rule; Arbitration Agreements 
Docket No. CFPB-2016-0020; RIN: 3170-AA51 

Dear Ms. Jackson,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 350 
credit union members and their more than 10 million members/consumers. The Leagues welcome the 
opportunity to provide comments to the Consumer Financial Protection Bureau (Bureau) on the proposed 
rule that would establish regulations to prohibit class action waivers in arbitration agreements and would 
require credit unions to submit arbitration records to the Bureau.  

While the proposed rule does not ban all pre-dispute arbitration agreements, the proposal would prohibit 
the use of such agreements to block class action lawsuits. The Leagues believe this will result in a de 
facto ban on the entire arbitration process. The Leagues strongly oppose this proposed rule for the 
reasons discussed below.  

The Credit Union Difference  

Credit unions are member-owned cooperatives with a strong history of people helping people and a 
reputation for world-class service. As member-owned financial institutions, it is in the best interests of all 
members that disputes are resolved equitably and quickly when they arise.  

Because of our unique member-owned structure, each credit union member has a vote in how their credit 
union operates. The members elect their board of directors, and similarly can vote to remove the board of 
directors and management. This gives groups of members recourse should they feel a credit union is not 
acting in the membership’s best interests. A class-action lawsuit against a credit union essentially puts 
members in the position of having to sue themselves as owners. 

By working closely with their member-owners, credit unions most often resolve issues long before they 
become “disputes.” Although credit unions seldom use or enforce arbitration agreements and class-action 
waivers, this right should be maintained. The Bureau notes in the proposal that only 8.2 percent of credit 
unions include arbitration agreements in their account agreements. However, in a December 2014 survey 
of our member credit unions, 25 percent of those who responded to the survey said they include an 
arbitration clause in their account agreements. The costs to reserve for or defend class action lawsuits will 
be particularly harmful to small credit unions and their member-owners; the ones who pay the price.   

Credit unions act responsibly and in their members’ best interests. Additionally, credit union members 
have direct recourse options through their member-owner voting rights in the rare event such action 
would be necessary. The Leagues urge the Bureau to use its exemption authority under the Dodd-Frank 
Act, Section 1022, to exempt credit unions from this rule. 
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De Facto Ban on Arbitration 

The proposed rule would prohibit class action waivers in arbitration agreements. The effect of this is that 
class actions essentially become the default result. We are concerned that if credit unions are forced to 
potentially litigate issues in a class action then they will stick with the litigation mechanism and not also 
fund individual arbitrations. Most credit unions will find it too costly to reserve for or defend class action 
lawsuits while funding separate individual arbitrations.  

Lawyers Benefit, Not Consumers 

Consumers receive more favorable results in arbitration than in class actions, and arbitration is more 
expedient than litigation which can be complicated, time-consuming, and requires a lawyer. The Bureau’s 
own May 2015 study on arbitration shows consumers who obtain relief in arbitration recover an average 
of $5,389 compared to the $32.35 average class member recovery. Further, 87 percent of class actions 
included in the study resulted in zero class-wide recovery and that of the 13 percent of class actions that 
did settle on a class-wide settlement, a weighted average of only 4 percent of the consumers in the class 
received any monetary recovery at all.  

In addition, the Bureau stated its primary objective in banning class action waivers is “to give consumers 
their day in court.” However, again relying on the Bureau’s own study, consumers are more likely to 
obtain decisions on the merits of their disputes in arbitration than they are in class actions, which rarely 
go to trial before a settlement is reached. In fact, the Bureau’s study relied on data where not a single 
case resulted in a bench or jury trial. There was no day in court.  

In contrast to the puny recoveries for class members, plaintiff lawyers reap the rewards. While the 
average payout to a class member is $32.35, plaintiff lawyers earn an average of $1 million per settled 
case.  

As an agency charged with protecting consumers, the Bureau should not prohibit the use of class action 
waivers when their own study shows that consumers fair better in arbitration than in class actions. 

CPFB Arbitration Website Further Benefits Lawyers 

The proposed rule would require companies that use arbitration clauses to submit information regarding 
claims and awards to the Bureau for monitoring and publication on its website. This requirement is 
outrageous as it creates a hunting ground for plaintiff lawyers seeking frivolous class action lawsuits for 
the sole purpose of collecting millions in attorney’s fees. 

Additionally, this proposed requirement raises many of the same privacy concerns that already exist with 
the Bureau’s expansive complaint database. We recommend the Bureau correct the issues related to the 
public facing complaint database. We further suggest that implementing a separate arbitration database 
would be duplicative and an unwise use of the taxpayers’ money.   

Conclusion 

In conclusion, the Leagues remind the Bureau that credit unions are the original consumer financial 
protection advocates. Our member-owned structure makes us unique and compels us to resolve issues 
with our members fairly and expeditiously before they become disputes. The Leagues oppose the 
proposed rule which would effectively ban all arbitration processes. However, should the Bureau proceed 
with a rulemaking, we urge the Bureau to use its exemption authority to exempt credit unions.  
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Thank you for the opportunity to comment on the proposed rule and for considering our views. If you have 
any questions about our comments, please do not hesitate to contact me.  

Sincerely, 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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