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September 16, 2019 

 

 

Comment Intake – ATR/QM ANPR 
Consumer Financial Protection Bureau  
1700 G Street NW 
Washington, DC  20552 
Email: 2019-ANPR-ATRQM@cfpb.gov 

Re:  Comments on ANPR Regarding Qualified Mortgage Definition and Expiration of Temporary GSE QM 
Loan Category; Docket No. CFPB-2019-0039 

Dear Sir or Madam,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of approximately 
250 credit unions and their more than 11 million members.  

The Leagues welcome the opportunity to comment on the Consumer Financial Protection Bureau’s 
(CFPB or Bureau) Advance Notice of Proposed Rulemaking regarding the qualified mortgage (QM) 
definition and expiration of the Temporary GSE QM Loan category—also known as the GSE Patch. We 
thank the Bureau for issuing an ANPR to gather stakeholder feedback well in advance of the planned 
GSE Patch expiration.  

The GSE Patch is scheduled to expire when the GSEs exit conservatorship, or on January 10, 2021, 
whichever comes first. The Bureau plans to allow this QM loan category to expire as scheduled, or after a 
short extension, if necessary, to facilitate a smooth and orderly transition.  

The Leagues strongly urge the Bureau to amend Regulation Z’s General QM Loan definition prior to the 
expiration of the GSE Patch. Specifically, the Bureau should amend the 43 percent debt-to-income (DTI) 
ratio limit and the requirements in Appendix Q for calculating and verifying an applicant’s debt and 
income. We respectfully offer the following comments on these topics.  

Background 

The Ability-to-Repay/Qualified Mortgage Rule (ATR/QM Rule or Rule) implements the statutory ATR 
provisions and defines several categories of QM loans. Under the Rule, a creditor that makes a QM loan 
is protected from liability presumptively or conclusively, depending on whether the loan is ‘‘higher priced.’’ 

One category of QM loans defined by the Rule is the “General QM Loans.” A loan is a General QM Loan 
if, among other things, the borrower’s debt-to-income (DTI) ratio does not exceed 43 percent as 
determined in accordance with the standards in Appendix Q for calculating and verifying debt and 
income.  

A second, temporary category of QM loans consists of mortgages that: (1) Comply with the Rule’s 
prohibitions on certain loan features, its underwriting requirements and its limitations on points and fees; 
and (2) are eligible to be purchased or guaranteed by either the Federal National Mortgage Association 
(Fannie Mae) or the Federal Home Loan Mortgage Corporation (Freddie Mac), collectively the GSEs, 
while under the conservatorship of the Federal Housing Finance Agency (FHFA). This category is 
referred to as the Temporary GSE QM Loans (or GSE Patch). 

 

http://www.ccul.org/
http://www.ccul.org/


Comments on ANPR Regarding QM Definition and Expiration of GSE Patch 
September 16, 2019 
Page 2 

2855 E. Guasti Road, Suite 600  •  Ontario, CA 91761-1250  •  909.212.6000 
PO Box 51476  •  Ontario, CA 91761-0076  •  800.472.1702  •  www.ccul.org  •  league@ccul.org 

Unlike for General QM Loans, Regulation Z does not prescribe a DTI limit for Temporary GSE QM Loans. 
Thus, a loan can qualify as a Temporary GSE QM Loan even if the DTI ratio exceeds 43 percent, as long 
as the DTI ratio meets the GSEs’ DTI requirements and other underwriting criteria. In addition, income 
and debt for such loans, and DTI ratios, generally are verified and calculated using GSE standards rather 
than Appendix Q. 

In making the GSE Patch temporary, the Bureau sought to “provide an adequate period for economic, 
market, and regulatory conditions to stabilize” and “a reasonable transition period to the General QM 
definition.”  

The Bureau believed that, as the market recovered, the GSEs and the Federal agencies would be able to 
reduce their market presence, the percentage of Temporary GSE QM Loans would decrease, and the 
market would shift toward General QM Loans and non-QM loans above a 43 percent DTI ratio. The 
Bureau’s view was that a shift towards non-QM loans could be supported by the private market, i.e., by 
institutions holding such loans in portfolio, selling them in whole, or securitizing them in a rejuvenated 
private label securities (PLS) market. 

However, contrary to the Bureau’s expectation, the Bureau’s own assessment of the Rule, published in 
January 2019, found that Temporary GSE QM Loans represent a ‘‘large and persistent’’ share of 
originations in the conforming segment of the mortgage market. 

Recommendations 

Debt-to-Income Ratio Limit 

Allowing the GSE patch to expire will significantly disrupt the mortgage lending market if the General QM 
Loan category retains an onerous and arbitrary 43% DTI limit. Currently, an estimated one-third of GSE-
backed loans exceed the 43% DTI limit. 

In reviewing the General QM Loan category, the Leagues recommend the Bureau retain the QM product 
features for a safe harbor but amend the DTI limit. We generally support including criterion that directly 
measures a consumer’s ability to repay; however, the 43 percent DTI limit is too restrictive (as evidenced 
by the estimated one-third of GSE backed loans exceeding this limit). Without an increase in the DTI limit 
for QM loans, many otherwise qualified buyers will be turned away.  

Increasing the DTI limit for the entire mortgage market will help to mitigate the impact of the GSE Patch 
expiration. With an increased limit, lenders can continue to serve credit worthy consumers while still 
achieving the goal of removing the GSEs’ competitive advantage in the secondary market. 

The Leagues recommend the Bureau increase the DTI limit to 45 percent, with a maximum of 50 percent 
if the borrower has certain compensating factors, such as their credit score, property loan-to-value, 
sufficient disposable income, reserves, or other assets. A DTI ratio is not the sole factor of a consumer’s 
ability to repay.  

Alternatively, the Bureau could adopt the GSE equivalent DTI threshold, providing consistency in the 
market and allowing credit unions to serve more low- and moderate-income members and first-time home 
buyers. 

Appendix Q 

Appendix Q is outdated, prescriptive, and rigid. The Leagues recommend Appendix Q be retained but 
amended to provide more flexibility. The Leagues would support utilizing the guidelines published by the 
GSEs as the standard and allowing additional flexibility for lenders to use reasonable alternatives for 
calculating and verifying an applicant’s debt and income. Flexibility is particularly important for self-
employed consumers, consumers with part-time employment, and consumers with irregular or unusual 
income streams. 

Further, a simple test should be permitted when a new mortgage payment results in a lower monthly 
payment as compared to the existing mortgage obligation that will be replaced. The borrower’s history of 
making higher mortgage payments should be conclusive evidence of their ability to repay the new, lower 
payment.  
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Conclusive Safe Harbor  

The Leagues recommend the Rule provide a conclusive presumption of ATR compliance for QM loans 
and non-QM loans when the borrower has demonstrated their ability to pay the loan. For example, if a 
consumer has paid as agreed for three years and then life changes cause them to be unable to pay, they 
should be precluded from bringing a cause of action that claims the lender failed to determine their ability 
to repay at the time of origination. For adjustable rate mortgages, the three-year period should begin after 
the first scheduled interest rate adjustment. If this conclusive safe harbor is adopted, it should be applied 
retroactively to lenders’ loan portfolios.  

Transition Time 

Expiration of the GSE Patch will have a significant effect on the entire mortgage lending industry. In 
addition, there is currently a very limited PLS market to fill the void. Credit unions will need sufficient 
implementation time, as they will need to update and test their systems (which may include working with 
third-party vendors), update their policies and procedures, and conduct staff training.  

The Leagues recommend an extension of the GSE Patch for 24 months. This time is necessary to enable 
market participants to return and for credit unions to implement changes. In addition, the Bureau should 
amend the 43 percent DTI limit and the requirements in Appendix Q for calculating and verifying an 
applicant’s debt and income prior to the GSE Patch expiration.  

Conclusion 

The Leagues strongly urge the Bureau, in light of the planned expiration of the GSE Patch, to amend 
Regulation Z’s General QM Loan definition. The Bureau should provide more flexibility in the DTI ratio 
and the requirements in Appendix Q for calculating and verifying an applicant’s debt and income.  

Thank you for the opportunity to comment on the ANPR and for considering our views and 
recommendations. If you have any questions regarding our comments, please contact me.  

Sincerely, 

 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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